pressed prior to indictment. 35 An extension of the confession doctrine, however, would be easier and far less confusing.
That on c~rtain occasions federal and local police officials have used gestapo methods in wringing confessions out of criminal suspects is a matter of common knowledge. 36 No lengthy discussion is necessary to point out the glaring incompatibility of such methods with the protection of individuals which the Federal Constitution endeavors to guarantee. Perhaps a general adoption of the circuit court's ruling will obstruct public prosecutors more than negligibly. Even so, it seems consistent with the aims of fundamental constitution precepts.
ALLAN F. CONWiLL
Admisibility in Evidence of Statements Made in the Presence of the Defendant
There exists today a popular misconception that merely because a statement has been "made in the presence of the defendant" it is for that reason alone admissible in evidence.' No justification for this view is to be found in any of the exceptions to the Hearsay Rule, 2 or in any general principle of Evidence. The origin and development of the misconception, however, can be accounted for by a number of decisions which used the phrase "made in the defendant's presence" as a rule of thumb in place of a correct determination of whether or not the statements were hearsaya That the defendant's presence is not the conclusive element was recognized in the recent case of People v. Bob, 4 where the Supreme Court of California found it reversible error for the trial court to admit certain extra-judicial statements of an incriminatory and accusatory character, even though they were made in the defendant's presence. In reversing the trial court the state supreme court held that unless such accusatory or incriminatory statements are introduced to show an admission of guilt 35 Go-Bart Co. v. U. S., 282 U. S. 344 (1931). 36 "Report of National Commission on Law Observance and Enforcement," VoL IV, "Report on Lawlessness in Law ' Enforcement," (1931 3 The Hearsay Rule operates to exclude testimony that does not derive its validity solely from the witness, but which rests partly on a declarant not before the court. Because the declarant is not before the court for a cross examination to test the truthfulness of the assertion, such evidence is considered untrustworthy and therefore inadmissible. Two examples will illustrate the point: (1) where A testifies as to B's utterances for the purpose of showing what was said by B, and (2) where A testifies to something said by B for the purpose of proving the truthfulness of B's utterances. It is clear that the first example is not hearsay since the truth of B's statement is not in question and it is immaterial that B is unavailable for cross examination. The second example is hearsay because it appears that a cross examination of A can not adequately probe into the truthfulness of the statements of B inasmuch as the declarant is absent. Wigmore, supra note 2, § §1361-1362. 456.
[Vol. 38 on the part of the defendant by his silence, they are clearly subject to the operation of the Hearsay Rule and therefore inadmissible.
5
It has long been the rule that when a defendant in a civil or criminal suit makes an extra-judicial admission of guilt, testimony of such admission may be reqeived in evidence.
6 For example, A may testify that in response to B's accusation, the defendant readily admitted his guilt. From that universally accepted doctrine there was developed the maxim "silence gives consent." '7 This maxim was a reasonable extension of the doctrine of admissions under the theory that a man may admit his guilt just as effectively by silence in the face of an incriminatory or accusatory statement as by an outright admission of guilt. Like all maxims, this one furnished a broad principle that could not serve without definite qualifications based upon some very practical considerations. 8 The following qualifications to the principle of "admissions by silence" have been developed and applied by the courts: (1) there must have been an extra-judicial statement, either incriminatory or accusatory, (2) made within the presence of the defendant, (3) within his hearing, (4) understood by the defendant, (5) under circumstances which afforded him an opportunity to reply, (6) and to which statement an innocent man if similarly situated would reply with a denial.
9 At the same time the doctrine of admissions was extended by the courts in deciding that extrajudicial statements need not be of such character that a failure to deny them impliedly admits guilt of every element of the crime for which a party is being tried.' 0 It is enough if the silence furnishes a factor for 5 Although the decision was by a divided court, the two dissenting opinions disagreed with the majority only as to the factor of defendant's alleged failure to properly object to the introduction of hearsay testimony in evidence. Cf. People v. Louis, 275 N.Y.S. 263 (1934) (where defendant failed to object to hearsay testimony at all).
6 Van Meter v. Gurney, 240 fll. App. 165 (1926). 7 Wigmore, supra note 2, §1071. 8 Wigmore has suggested that the qualifications universally applied (discussed infra) by the courts should be modified. His theory is that they were designed to protect the defendant when he was unable to take the witness stand in his own behalf; however with that disability everywhere removed he suggests a less rigid enforcement of the qualifications. Wigmore, supra note 2, §1071. 
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the jury to use in determining guilt. The silence is at most an implied admission or acquiescence in the truth of accusatory or incriminatory statements with the testimonial weight to be given the silence dependent upon the character of the statement."
It must be remembered that the extra-judicial statement alone would of itself be objectionable as hearsay testimony, being a statement made at a time other than at the trial, offered to-prove-the truth of the matter therein asserted, and based entirely on the credibility of a declarant not then before the court. However, in cases of implied admissions, as in cases of express admissions, the extra-judicial statements or accusations are not offered as evidence of their truth merely because they were uttered. They are secondary in nature and are accepted in evidence as untainted by the hearsay stigma because they are a necessary predicate to the showing of the substantive evidence, i.e., the reaction of the defendant thereto.' 2 It can not be over-emphasized that receipt into evidence of extra-judicial statements for the purpose of showing defendant's failure to deny them must be accomplished with caution. Silence in the face of statements made out of court is too great a prejudicial factor to be admitted into evidence lightly. Therefore the courts should and do scrutinize with zeal the circumstances to determine whether the previously stated qualifications have been met. To allow but one of these qualifications, i.e., the defendant's presence, to be all controlling, would be to place a lesser burden of proof upon the prosecution when it seeks to introduce an admission by silence than when it introduces an express admission from the accused person. When an express admission is introduced it is self-evident that the defendant heard the accusation, understood the accusation, and felt obliged to make an admission, for otherwise no answer would be forthcoming from him. It appears reasonable, therefore, that the prosecution when introducing an implied admission should have the same burden of showing the existence of these various qualifying conditions.
There is a wide divergence of judicial opinion concerning the acceptability of statements made while defendant is under arrest or in custody. 13 Some courts hold that the mere fact of arrest or detention does not destroy admissibility but should be weighed as a factor in considering whether the accused was able and called upon to make a reply.
14 In other jurisdictions it has been held that the defendant is under no obligation to speak when under arrest or in custody, and that the maintenance of silence in the face of accusations is the best policy strategically for the v. Kessler, 333 Ill. 451, 164 N.E. 840 (1929) .
(Vol. 38 accused to follow. 15 Wharton in his treatise on criminal evidence has supported this latter view on the grounds that it has long been a popular practice among police officers to read detailed statements purportedly of a co-defendant with a view of eliciting either a complete confession or an admission by silence, to be used against the defendant to whom the statement is read. 16 He believes that such accusatory statements should be held inadmissible on the ground that there is no necessity for denying or answering them. 17 A doctrine knQwn as the Massachusetts Rule has developed, which strictly holds that the mere fact of arrest is sufficient to render inadmissible an implied admission, but the arrest must be actual and based on charges of commission of a crime, and custody must be such as to deprive the accused of his freedom.
18
It appears that the general approach to determine admissibility of extra-judicial statements has consisted chiefly of an in-estigation to determine the factor of defendant's presence. That such approach has been highly unsatisfactory is evidenced by the ambiguous and uncertain language used by the courts, and the resulting uncertainty and confusion. Because the objection to the introduction of such statements is based upon their hearsay character, it is submitted that only a determination of the hearsay elements in each instance will result in consistent and understandable holdings. The unrealistic and unwarranted use of a theory that the "defendant's presence" as the criterion can lead only to a confusion of concepts and a gross misapplication of evidentiary rules. (admission by silence prior to arrest followed by reiteration after arrest of former admission).
